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Kenneth M. Davidson

Nations with transitional economies are increasingly drafting and adopting competition laws.  Often they have been first encouraged to adopt such laws by industrialized trading partners or international organizations.  This encouragement is designed to facilitate international trade by eliminating monopolies or cartels that raise the cost of goods and raw materials sold by transitional economies and by opening domestic trade in the transitional economies to foreign made goods.  Transitional economies frequently have their own expectations or hopes that the implementation of such laws will make their economies grow faster or be more competitive in international trade.  

My impressions from working with the KPPU, the competition commission of Indonesia, is that the obstacles to creating effective competition institutions in transitional economies are substantial and that the benefits to a nation’s economy are not likely to flow directly from the implementation of a competition law.  Good competition institutions will supplement or promote benefits that are derived from a free market economy.  But it is the existence of the free market, not the adoption of a competition law, that produces benefits.  Competition laws do not and cannot create free markets.

These conclusions raise a series of questions that I hope to address today.  For reasons that I think will become clear these questions cannot be answered with certainty; however, history and experience under existing competition laws may provide some useful insights.  The questions include:

1. Is it useful for a transitional economy to adopt a competition law before it has established a free market?

2. Can the prohibitions of a competition law be expressed in a manner that will be understood by business managers who have little experience with operating in a free market?

3.  What kinds of institutions or procedures are most likely to promote the effectiveness of a competition law in a transitional economy?

Is It Time For A Competition Law?
Obviously, I think a competition law can be useful to transitional economies; otherwise I would not be here today.  On the other hand, I think a case can be made that some competition laws in some transitional economies are likely to be a waste of time and resources.  What factors are likely to make the difference between an effective and an ineffective competition law in a transitional economy?

The most important factor is the expectations that the transitional economy has about the competition law.  A country that expects its competition law will drag the business community and the government from a highly regulated, possibly corrupt, economy into a free market is almost sure to be disappointed.  No government agency is likely to be given the authority, much less have the power, to force the business community, the executive, the legislature, and the judiciary to adopt a fundamentally different economic system.

However, a country that expects its competition law to supplement an economic transition program may find that its competition institutions can play a useful role in reaching free market objectives.  To understand how the competition law might be of use, it is helpful to identify some benefits that a country might expect to obtain from a free market.  It might, for example, hope that transition to a free market would bring consumers a wider choice and better quality of goods and services at lower prices.  

How can these benefits be achieved?  If you would indulge me, I would like to describe the free market as one might describe a recipe for a curry, or a soup, or a stew.  I choose this cooking metaphor because the elements of a free market must blend to be effective.  The first ingredients are private property rights that include intellectual property rights and the right of individual owners to transfer their property.  The second ingredient is a system that makes contracts to sell and purchase legally enforceable. The third ingredient is a set of rules that allows for the creation and operation of business entities, such as corporations and partnerships.  The fourth ingredient is the establishment of methods by which businesses can raise capital by various means such as the issuance of securities, installment payments or other forms of credit, mortgages, etc.  The fifth ingredient is a bankruptcy system that allows the recirculation of assets and entrepreneurs of failed businesses.  The sixth ingredient is trust between market participants and an honest and effective judicial system that enforces rights when businesses break their trust.

The ingredients of this curry combine to make a more potent dish.  Ownership and the right to transfer goods give sellers an incentive to provide them to interested buyers. Trademark and patent rights provide businesses a way to protect investments in their inventions and their reputation for quality, service or low prices. The right to operate legally recognized enterprises that can borrow money and sell securities enables businesses to form complex ventures of unlimited size.  Limited personal liability and bankruptcy rules encourage more people to risk investing in new or expanding businesses.  Trust and judicial enforcement of obligations bind together the rest of the ingredients to form a palatable dish rather than a collection of separate ingredients.

If you stir these ingredients together, you should get the benefits of a free market.  You will get them not because businesses will suddenly decide to be nice and provide well made cheap products, but because they have no other choice.  As Adam Smith observed more than two centuries ago, a businessman (or woman) “generally . . . intends neither to promote the public interest, nor knows how much he is promoting it . . . .  [H]e intends only his own gain, and is in this, as in many other cases, led by an invisible hand to promote an end which was no part of his intention.”

The stirring of this curry by the invisible hand has a magical effect on the market for goods and services (or so we are told by economic theory
).  The market will produce only as many goods or services as consumers are willing to buy and they will cost no more than consumers are willing to pay.  If sellers offer goods or services that no one wants, they will not be sold.  If sellers charge more than consumers are willing to pay, there will be no sales.  Moreover, the market magic will push the sellers to make better products and charge even lower prices.  They will be pushed by the fear that their competitors will make a better product or charge lower prices and thereby steal all of their customers.

This is not a fable or the delusion of an economic theorist.  You need only look at how the average standard of living has increased for individuals living in industrialized free market countries.  In the United States, the per capita gross national product grew from $17,000 in 1970 to $32,000 in the year 2000.  As a result, Americans spend a smaller percentage of their income on food and housing and a larger percentage on other consumer goods and services that they want.  This higher standard of living is a direct result of competition and innovation.

The readiness of transitional economies for competition laws
You will have noticed, no doubt, that I have yet to say a word about competition laws.  The reason is that competition laws do not produce any of the benefits of the market.  What they do is to help protect the market from businesses that restrain or try to restrain market forces.  If I can change my metaphor from cooking to traffic regulations, you could think of competition laws as establishing the rules of the road.  The ingredients that make transportation possible are the automobile, the taxi, the bus, the motorcycle, the road, the highway and the drivers. The competition laws are the traffic lights, the speed limits, the stop signs, the requirement to drive on the right (or left) side of the road.  Until the roads are built, until the motor vehicles are available, unless drivers want to get from one place to another, the traffic regulations serves no purpose.  They have a function only when there is a transportation system in place.

Similarly, competition laws have a function only if a free market exists.  That raises a question in transitional economies.  If much of the economy is run by monopoly government enterprises or monopoly licenses are granted to “cronies” of politicians or agricultural products are sold by exclusive agents, then there may not be much of a role for a competition law.  Competition laws and competition agencies are unlikely to make large changes in a nation’s economic system even if they are given legal authority.  If they attempt such changes they are likely to find their authority will be diminished.  

An early American example illustrates the problem may persist in a country with a market economy, even thirty years after enacting its first competition law.
  The US Federal Trade Commission was formed in 1914 with the authority to investigate and report on industries and to issue orders to stop unfair trade practices.  Shortly after it was formed, the Commission began a study of the meat packing industry.  Between 1917 and 1920, it published a series of reports that detailed abuses by meat packers and stockyards.  Congress responded to the FTC reports by transferring all jurisdiction over meat packing from the FTC to the more industry-friendly US Department of Agriculture.
 

 However, just as roads need not extend to every part of a country for it to be useful to have traffic regulations, competition laws may serve a useful purpose in countries whose markets are not entirely free.  Indeed, no industrialized country has a totally free market.  Most regulate agricultural products both by protecting farm products from foreign competition by tariffs and by granting subsidies to farmers or farm products. Other industries are typically protected for reasons of national defense or other national interests.  Accordingly, experience in industrialized countries suggests that competition laws may be effective if there are substantial sectors of the economy that rely principally on market forces.  

How can we judge whether a transitional economy is ready for a competition law?  The American experience suggests that the question is complex and likely to change over time.  With over a century’s experience, there have been periods when the competition laws were hardly enforced and others in which enforcement was markedly aggressive.
  My limited travels in Southeast Asia have suggested to me two criteria that ought to be examined when considering whether a competition law is likely to be useful.  Foremost, is the question whether significant sectors of the economy operate under a free market framework. 

Second, but not less important, is the question of how people analyze national consumer problems, such as shortages, high prices, or shoddy quality.  Do people, for example, look to the government to solve the problem by price controls or other forms of regulation?  Or are they willing to consider solving the problem by encouraging more competition by, for example, eliminating tariffs that make foreign products too costly to be reasonable substitutes for domestic products?  Do people distinguish between government action that remedies problems that the market does not address, such as immunizations and other health and sanitation problems and problems of supply of products that could be produced by the market?  Do they see that the market can be a viable solution for consumers’ desires for goods and services?

My experiences suggest that some people see free markets primarily as a means by which sellers can raise prices.  To the extent that is a widely held view, it may be questionable whether a population that holds such views is ready for a competition law.  Such a country may need more experience with the ingredients that make a free market.  Or it may be that the population has had more than enough experiences with the abuses of the marketplace by businesses.  Again, to quote Adam Smith’s work written two centuries ago, the problems addressed by competition laws arise, in his words, because “people of the same trade seldom meet together, even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices.”
 

The distinctions based on attitudes are crucial to the potential success of a competition law.  Only where there is a broad consensus that issues of supply and cost ought in general to be decided by the market is there a reasonable probability that a competition law can succeed in curbing “conspiracy [ies] against the public, or . . . contrivance[s] to raise prices.”

Drafting understandable competition laws
For over a century, the drafting of an understandable and comprehensive competition law has proven to be an intractable problem in the United States.  The Sherman Act of 1890 is understandable but overly broad and would be totally unworkable if it were not limited by judicial decisions.  The words of the1914 Federal Trade Commission Act prohibiting “unfair methods of competition” provide no clue as to what methods are unfair.  The more concrete prohibitions of the 1914 Clayton Act provide more specific focus on certain business actions, but that clarity is obscured because these actions are unlawful only if their effect “may be to substantially lessen competition or tend to create a monopoly.”  That Act provides no hints as to what constitutes a “substantial lessening” or a “tendency” to create a monopoly.  

The problem is not with the wording or the lack of sophistication of American lawmakers.  The problem is that competition laws seek to prevent or reverse harmful effects on the market: they do not seek to stop particular business actions.  Unlike traffic regulations where the prohibitions are clear, there is no equivalent in competition laws to a 90 kilometer per hour speed limit or requirement to stop at red light.  A merger between two firms that are competitors may benefit the market by creating efficiencies of larger scale production.  If the larger firm has lower costs, then consumers may enjoy lower prices if the merged firm has sufficient competitors to preserve a free market in those products.  If, in contrast, the merger damages competition by eliminating all or most producers of the particular product, then merged firm is likely to raise its prices.  The competition laws intend to make such a merger unlawful.  Some mergers are lawful and some are unlawful.  It depends on the circumstances.

The problem of circumstances was first considered in the United States under the Sherman Act of 1890.  That Act is very clear.  It prohibited two kinds of business actions: (1) the first provision made unlawful every contract or other agreement that restrains trade; and (2) the second provision made unlawful monopolization or any attempt to monopolize commerce.  Though these prohibitions seemed clear enough, they did not work as hoped.  Why?

Even a quick look at the prohibition on contracts in restraint of trade shows that the Sherman Act’s wording is vastly over-inclusive.  The prohibition appears to condemn every contract, because every contract (as a binding agreement to do something) restrains trade.  That is the purpose of a contract.  For example, if I agree to sell you my car for $10,000, then I am bound by that agreement not to sell my car to anyone else.  My agreement with you, therefore, restrains trade by eliminating my right to sell the automobile to anyone else.  But the prohibition of such agreements, which are the lifeblood of trade, would draw the economy to a grinding halt -- certainly not the intended effect of an antitrust statute.  The Sherman Act could not survive with a literal interpretation.

Even before the beginning of the twentieth century, Judge William Howard Taft began to develop judicial limits on a literal application of the prohibition,
 holding that a contractual restraint could be lawful if the restrain was ancillary to an otherwise lawful contract.  That is, if the main purpose of a contract is to promote trade, it is lawful; and if an additional restraint on trade was a condition that made the contract possible, then the restraining condition also would be lawful.  To understand how this holding affected the Sherman Act’s prohibitions, consider the case of an old, but very successful, baker who wants to sell his business and retire.  This baker was so successful that many people would have wanted to buy the old man’s bakery business, but no one would agree to buy his bakery unless the old man agreed not to open another bakery and compete with the buyer to sell baked goods.  A large part of the bakery’s value to its prospective owner is the loyal customer base built up by the old baker.  Accordingly, the old baker’s effort to engage in trade, that is to sell his bakery, is possible only because he agrees not to compete with the purchaser of the bakery.  Only by agreeing not to compete can the baker transfer the full value of his bakery -- including its goodwill -- in the sale.  Judge Taft’s reasoning in Addyston Pipe & Steel, the case referred to above, makes this type of restraint lawful because it is ancillary to the sale of the bakery.  This restraint on the seller promotes the sale rather than preventing it

We can also imagine other examples whereby the old baker enters into agreements that prevent or restrain trade rather than promoting it.  Suppose, for example, that the old baker, instead of selling his bakery, decides to team up with all the other bakers in the area to divide the market for baked goods.  Together, the area’s bakers all agree that each will produce only one type of baked good.  The old baker becomes the only producer of doughnuts, another baker becomes the only producer of cakes, a third baker becomes the only producer of pies, a fourth is to produce bread, etc.  While prior to their agreement the bakers all competed for the customers of doughnuts, cakes, and pies, after the agreement, each baker fully controls the market for his chosen baked good.  Each baker, as the sole supplier of the baked good, can charge a higher price -- harming those who want to buy the baked goods at a reasonable price.  Under this agreement, the old baker and his baking colleagues have illegally restricted competition under Judge Taft’s holding in Addyston Pipe & Steel.  Their agreement to stop selling the same products is not ancillary to any competitive benefit.  

These factually simple examples illustrate that the same basic conduct -- entering an agreement not to compete-- can be perfectly lawful in one situation and illegal in another.  The crucial distinction lies in the likely effects of the conduct on consumers, and the relevant question is will consumers suffer from less choice or higher prices as a result of the conduct.  In the first bakery example, it is arguable that the number of competitors is unchanged by the baker’s agreement to sell his bakery and not compete with the new owner.  There was one bakery before the agreement, and there remains one bakery after the agreement.  The new owner is no more likely to raise prices than was the old baker, and the old baker is more likely to open his bakery in the first place if the law permits him to realize the full value of his efforts in building a reputation for quality in the sale of his bakery.  The second bakery example, however, presents a different result for consumers because consumers who benefited from choice among bakeries before the agreement now are at the mercy of each individual baker.  The agreement diminished competition, and the bakers may raise prices without the fear of losing sales to lower priced competitors.  

Though the bakery examples are illustrative of a critical distinction between lawful and unlawful agreements under the United States competition laws, they clearly lack the complexities present in current litigated competition cases.  Yet, it took the United States many years, and many court trials, to develop full acceptance of the principle illustrated by the bakery examples.  To this day, the application of the principle continues to generate strong debate in courtrooms, among lawmakers, and in classrooms around the United States.  If nothing else, transitional economies should be heartened by the United States’ experience -- and difficulty -- developing a functional antitrust law.  They are not alone in their struggle.

The effort to make competition laws clearer by adding more categories of unlawful behavior does not appear to be successful.  After spending more than a year with the Indonesian competition commission, I am convinced that the twenty-four prohibitions contained in Law Number 5/1999, its competition law, do not make it easier to determine what actions are unlawful under the competition law.  The essential problem remains --   separating which actions promote competition and which restrain it.

Nevertheless, there is widespread consensus that certain kinds of actions normally hurt competition.  Price fixing, market allocations, mergers to monopoly and similar agreements almost always harm competition and consumers.  That is the reason that competition laws have become increasingly popular.  The question remains whether there is a way to communicate the consensus on prohibited actions that also describes circumstances in which those prohibitions will not be applied.

With the benefit of a hundred years of American experience, the European Union has adopted a statutory framework that may be a better model for transitional economies that seek to adopt competition statutes.  The European treaty divides its competition law into two sets of prohibitions.  The first prohibits concerted actions that restrain trade.  The second prohibits unilateral exercises of market power that restrain trade.  Each of these two general prohibitions is then illustrated by sets of actions – such as price fixing -- that provide specific guidance on the specified actions and general guidance as to the type of actions that the general prohibition is intended to cover.  The treaty then limits the general prohibitions by setting out criteria for finding exceptions to the general prohibitions.
  The competition provisions of the European treaty strike me as a more effective way of communicating the scope of a competition law than either the American or the Indonesian laws.  

There are and will continue to be arguments about the where the line of permissible behavior has crossed into anticompetitive actions, what kinds of proof should establish elements of a violation, what presumptions should  exist about markets and market behavior and who should bear the burdens of proof on issues of fact, what kind of investigative powers should be granted to those who enforce the competition law, what rights should be afforded to persons under investigation for actions that may violate the competition law, what kind of body should determine whether violations have occurred and what remedies are appropriate for different violations.  

These are not inconsequential details.  They form the corpus of each nation’s competition law and are likely to reflect the legal tradition of the nation, the resources that the nation can dedicate to competition enforcement, and the needs of an effective competition law. 

 Procedures and Institutions for determining violations of competition laws
The fact that competition law is most concerned with the effects of business actions suggests that the procedures used to apply competition law are more important than the precise words used in the laws.  The most important characteristics of these procedures are transparency and fairness.  The procedures should ensure that (with a few narrow exceptions) all documents, testimony, and argument used to prove a violation be made public; that the persons charged with violating the laws be given a full opportunity to question the validity, completeness and meaning of the facts and arguments presented; that the decision makers make their determinations about the lawfulness of actions solely on the basis facts and arguments made in a public proceeding by those charged with enforcing the competition law and by those representing the persons charged; and that each decision be made public and state the reasons and facts that support the conclusion of the decision makers.

This procedural framework is especially appropriate for transitional economies where the public nature of this determination can serve an educational function that the wording of a competition law cannot.  The explanation of why in this case a merger of two competing companies does not threaten the market will explain more precisely the purpose and intention of the competition law.  It should also demonstrate the fairness of the decision by identifying the alleged theory of harm to competition and why the facts do or do not support those allegations.  For countries with little or no experience with competition law, transparency seems like the only way to communicate what the law is and how it is applied.

Countries that have a civil law tradition may find the emphasis in these proposed procedures on public presentation of documents, testimony, and argument departs from normal procedures where judges take a more active role in developing the evidence.  Civil law procedures, for example, may or may not require that documents or testimony be introduced in open court or subject to examination by the parties to the matter.  These recommendations for transparent proceedings reflect the fact that competition law requires decision makers to exercise more discretion in coming to their conclusions than is typical of judges in cases under most civil law codes which set out detailed rules or more precise decisional principles. To show that this discretion has been exercised in a manner that is consistent with the purposes of the competition law requires a fully articulated decision based on evidence that is on the public record.  Furthermore, in some transitional economies, the public questions the honesty or impartiality of the judiciary.  An open competition law proceeding should do much to respond to such questions.

Suitable institutions for competition law
Enforcement agencies

The importance of factual evidence and of the interpretation of factual and economic evidence used to establish violations of competition laws requires specialized training and skills to investigate and prosecute competition actions.  Identifying the issues that will be relevant to the determination of whether a violation exists requires a high level of understanding of competition law.  Those issues will frame the course of an investigation and the facts found in the investigation will determine whether an enforcement action will be brought.  Attorneys and economists who begin work at the Department of Justice Antitrust Division and FTC rarely start with the knowledge and training that enable them to function as competition attorneys or economists.  As a consequence, both agencies spend substantial resources on training their staff.  Much of that training is obtained by newly hired attorneys working under the direction of more experienced attorneys and government economists assigned to the cases.  

Such on-the-job training is supplemented at the FTC by formal classes on antitrust concepts, investigative techniques, economics, writing skills, depositions and trial arguments.  Even experienced attorneys are likely to prepare for examination of witnesses and argument by having colleagues critique a simulation of their presentation before examination or trial.  Written arguments are typically composed as collaborative efforts under the direction of the attorney in charge of the case and reviewed or critiqued by a variety of persons both in the hierarchy of the FTC’s Bureau of Competition and the Office of General Counsel and the Bureau of Economics. In other words, the skills brought to bear in any particular case reflect the collective knowledge of the agency and the ongoing efforts maintain and improve those skills as well as use the breadth of the agency’s experience to formulate the theory and proof of violation in each case.  

Private law firms that represent parties in competition matters use similar apprentice-like techniques to train their new attorneys.  Private competition attorneys and economists attend formal legal and economic training programs similar to the ones given for government attorneys and economists.  They also prepare for investigations and litigation of competition issues using collaborative techniques.

Experience in the United States suggests that specialized training in competition law is essential regardless of whether the attorneys are representing the government or are representing private parties.  

Decision makers

In contrast to the enforcement attorneys or economists, American decision makers – whether they are Federal Court judges or FTC commissioners – do not typically have specialized training in competition law.  Indeed, it is not uncommon to appoint persons as FTC commissioners who are neither lawyers nor economists.  Part of the reason for this apparent anomaly is the adversarial nature of common law jurisprudence which relies in large part on the parties to frame the issues for the court or the agency.  The burden rests on the parties to convince the decision maker that their presentation of the law and the facts is more persuasive.  It is then the function of the decision maker to examine the presentations of each party and evaluate them in light of the law announced in other cases and the facts of this case and then decide whether competition has or has not been harmed by the actions that are alleged to be unlawful.

A further rationale for appointing some commissioners who have neither training in law or economics, much less training in competition issues, is the recognition that the American competition laws (like those of other countries) do not fully or finally define the actions that constitute a violation.  The commissioners are required to adopt criteria that give meaning to the objectives of the largely undefined competition laws.  This quasi legislative responsibility is consistent with picking decision makers on the basis of their maturity, wisdom, life experience, and judgment rather than focus entirely on expertise.  It is also, in my view, a good reason for preferring an agency whose decision makers serve limited terms and are therefore more accountable to the legislative body that approves their appointments than a judge who, in the United States, has a lifetime appointment.

A specialized competition agency, like the FTC, has a further advantage over judicial decision makers.  Although, an individual FTC commissioner may begin his or her term with little knowledge of competition law,
 the Commission preserves the procedural and substantive knowledge of the decision making body by serving staggered terms.  The FTC has five commissioners.  Each serves a seven year term.  The terms are staggered so that not more than one commissioner’s term is completed in a single year.  As a result, absent death or retirement, there are always four commissioners with experience on the FTC and no more than one commissioner who has no experience on the FTC.  Unless barred by ethical rules, all commissioners participate in the decision making in all matters.  

Moreover, because FTC commissioners are required to spend full time on their responsibilities as a commissioner, they are likely to find it worthwhile to invest the time to learn about competition policies.  That learning will be expedited by the fact that all the matters that they consider will relate to competition policy or agency matters.  By requiring the commissioners to write a full explanation of the reasons for their decisions and by limiting the commission to consider only evidence introduced in a proceeding before them, the decisions are more likely to be consistent with the facts and to reflect a consistent theory of the competition law.

Although the delegation of substantial discretion to a competition decision maker may be unavoidable given that the objectives of the law concern effects more than actions, that discretion should not be unlimited.  It should be constrained by those competition objectives.  In the United States and the European Union, decisions by competition authorities are reviewable by courts.  That review is, and ought to be, deferential to the competition decision makers.  Both in the EU and the United States, the courts will not substitute their judgment for that of the agency.  Findings of fact are binding on the reviewing court if “based on substantial evidence.”  Even on questions of law, the courts, in principle, defer to the judgment of the agency so long as it is consistent with the objectives of the law.

Transitional economies may be well served by adopting this kind of system in which the determinations of violations are made by a specialized agency.  Relying on a court of general jurisdiction to resolve antitrust complaints brought under a newly passed statute is likely to delay the development of a coherent set of antitrust rules. Not only may courts disagree on the importance of different elements of proof, but they may interpret the facts faced by other courts differently. Moreover, if cases are tried by a wide range of courts, the judges may constantly be facing their first and only competition cases, which is likely to increase the time it takes to litigate cases and exacerbate the difference in approaches.

Civil law jurisdictions typically face even greater problems in developing a coherent and consistent competition law through court decisions because their highest courts generally have dozens of members who decide cases in panels of three or so jurists.  The size of the court membership means that, even at the highest level, it will not be uncommon for a jurist to encounter only one competition case during his or her career.  Moreover the civil law tradition that court decisions are not to be construed as establishing general principles to be applied in future cases will make it more difficult to establish a consistent set of competition rules.

By establishing a single set of decision makers for competition cases, transitional economies will reduce the number of individuals who have to be trained in competition law and enhance the likelihood that law will be applied in a consistent manner.

Other procedural issues
Limits on transparency

As noted above, all proceeding that relate to the decision in a competition matter should be open to the public.  The one exception, recognized in American, Indonesian and other competition laws relates to trade secrets.  Although trade secrets may be relevant to a competition case, it would generally be harmful to competition and the operation a business to make such information public.  As a result, if such information is necessary to the consideration of the possible violation of the competition law, under American law the specific information can be submitted in confidence to the decision makers, and a summary of the nature of the information is placed on the public record and included in the decision.

In the United States, the existence of a competition investigation is not made public.  It is kept confidential on the grounds that the business might be harmed by public suspicions that opening an investigation means that a violation has occurred.  In fact, many investigations conclude that no violation has occurred. Accordingly, the FTC will not even confirm or deny that it is conducting an investigation (unless the parties have made the fact of the investigation public), much less reveal any information obtained while the investigation proceeds.  Note that the investigation of a possible violation is separate from the proceedings before the decision makers.  Consequently, none of the information obtained during the investigation will be considered by the decision makers unless that information is presented in open proceedings before the decision makers where it is subject to challenge by the persons alleged to have violated the competition law.

Compulsory process

Because violations of antitrust laws are generally the product of covert actions or 

tc \l3 "Because violations of antitrust laws are generally the product of covert actions or agreements, evidence of such violations is obtainable only if the investigator has the authority to require the submission of relevant documents, to compel testimony from the individuals involved in the alleged violation, and to punish any failure to comply with such requests.  The United States refers to this ability to compel documents and testimony as compulsory process.  To ensure complete investigations, transitional economies also should include some version of compulsory process in their competition statutes.  

When crafting compulsory process procedures, transitional economies ought to look at how the American system has limited the authority of enforcement officials to require submission of documents and testimony.  Compulsory process provides competition authorities with great power.  It allows them to require businesses to expend considerable sums of money finding and submitting documents.  Testimony by major executives of businesses is time consuming and may be disruptive of business operations.  These burdens are clearly not the goal of an antitrust law; rather they are, in appropriate cases, the costs that must be borne to preserve a competitive market.  As a result, the FTC does not delegate the authority to require documents or testimony to the investigating staff. Rather, the Commission reserves to itself the right to issue subpoenas and requires the staff to justify the need for them.  Furthermore, the FTC provides procedures where persons served with subpoenas can request the Commission to modify or eliminate the requirements of subpoenas on grounds that the request is unduly burdensome, or unwarranted because it requires privileged or irrelevant information.  Creating an independent or semi-independent forum to address compulsory process disputes can assist in maintaining a balance between the interests of enforcement and the interests of those subject to subpoenas.

Competition remedies

Antitrust remedies can serve several types of purposes.  First and foremost, the remedy ought to restore or maintain competition.  In addition, it ought to deter the violator and others from committing the same kind of violation.  Finally, it may be appropriate to require disgorgement of unlawful profits earned by anticompetitive actions and in appropriate cases distribute the profits to those harmed by the violation.

It is important in framing remedial orders that the order not only forbid the violator to cease and desist from continuing its violation, but also that the order be phrased in general enough terms that the violator is not be able to achieve the same result by a different means.  For example, if price fixing agreements were arranged in meetings, the prohibition ought to be written in a way that would also cover agreements arranged by other means such as, by telephone, fax or email.  Additionally, if the antitrust law does not provide for an individual right of action, those formulating the remedy should consider compensating the persons harmed by the anticompetitive act.  These may include both consumers who have paid monopoly prices for monopolized products and competitors whose businesses have been damaged by anticompetitive actions.

No listing of remedies is likely to be complete because the circumstances of violations vary so much.  Accordingly, the delegation of remedial authority should be phrased in broad enough terms to require what is necessary to restore or maintain competition.  The courts should limit the orders only in circumstances where the agency has failed to demonstrate that the remedy is related to restoring competition or the harm from competition or is an unreasonable way to restore competition.  

Because violations of competition law may jeopardize the viability of a competitive economy, there are occasions when monetary or even criminal penalties are warranted.  Foremost are price fixing agreements which strike at the heart of the competitive system and are the blatant product of intentional and illegal actions.  In the United States, such actions are the type of violation in which the government is most likely to seek imprisonment for violators.  Knowing violations, other than price fixing, are more likely in the United States to result in the imposition of monetary penalties than imprisonment.
  Repeated violations or violation of remedial orders should routinely be subject to at least monetary penalties.  Finally, monetary penalties ought to be assessed where there is no longer the possibility of restoring competition.

Final thoughts
The most serious problem faced in creating effective competition agencies in transitional economies have to do with how much transition there has been towards the creation of a free market.  Absent a market based economy, there is not much role for a competition agency and there is likely to be little understanding of what constitutes a violation of a competition law.  Where there is a commitment to a free market by the government and the business community, a competition agency can help to institutionalize market norms by educational programs and enforcement actions.  To play this role, however, requires a knowledgeable and articulate staff of the enforcement agency.  Creating such a staff is a difficult process and beyond the scope of this paper.

� The views expressed in this paper are my own and do not necessarily reflect those of the US Federal Trade Commission where I am employed or those of the KPPU, where I worked as the Resident Legal Advisor from approximately August 2002 to July 2003.


� Adam Smith, an inquiry into the nature and causes of the wealth of nations (1776) ( reprinted in 1937 by Modern Library, at 423).


� Robert Kuttner’s book, everything for sale: the virtues and limits of markets (1996) describes some reasons why markets do not always provide a desirable solution to public needs and desires.


� Sherman Antitrust Act of 1890.


� Packers and Stockyards Act of 1921.


�F.M. Scherer, Competition policies for an integrated world economy (1994); R. Hofstadter, “What Ever Happened to the Antitrust Movement” reprinted in THE PARANOID STYLE OF AMERICAN POLITICS (1965); William E. Kovacic, The Federal Trade Commission and Congressional Oversight of Antitrust Enforcement, 17 tulsa L. J. 587 (1982).


� Smith, supra n. 2.


� United States v. Addyston Pipe and Steel,  85 F. 271 (1898).


�ADVANCE \d4�� Article 81


�ADVANCE \d4�1.  The following shall be prohibited as incompatible with the common market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market, and in particular those which:


�ADVANCE \d4� (a) directly or indirectly fix purchase or selling prices or any other trading conditions; (b) limit or control production, markets, technical development, or investment; 


(c) share markets or sources of supply; 


(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage; 


(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts. 


�ADVANCE \d4�2.     Any agreements or decisions prohibited pursuant to this Article shall be automatically void. 


The provisions of paragraph 1 may, however, be declared inapplicable in the case of: 


- any agreement or category of agreements between undertakings:


- any decision or category of decisions by associations of undertakings; 


- any concerted practice or category of concerted practices, 


which contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not: 


(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment of these objectives; 


(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question.


Article 82


Any abuse by one or more undertakings of a dominant position within the common market or in a substantial part of it shall be prohibited as incompatible with the common market insofar as it may affect trade between Member States. 


Such abuse may, in particular, consist in: 


(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions; 


(b) limiting production, markets or technical development to the prejudice of consumers; 


(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage; 


(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts. 


�  Each commissioner is assisted by a personal staff which typically includes three competition attorneys and an economist.  As a result, even a completely inexperienced commissioner may participate in the deliberations on the merits of cases by relying on his or her assistants to formulate the commissioner’s view in language that is consistent with FTC practice.


�See, e.g., Chevron v. Natural Resources Defense Council, 467 U.S. 837, 843-844 (1984); See, e.g., Schneider/Legrand, Cases T-310/01and T-77/02, Decision of the Court of First Instance, 22 Oct 2002 and Tetra Laval/Sidel, Case T-5/02, Decision of the Court of First Instance, 25 Oct. 2002. 





�   The 2003 Federal Sentencing Guidelines contains one provision that relates to competition violations, Chapter 2 Part R – Antitrust Offenses section 2R1.1. Bid rigging, Price fixing or Market-Allocation Agreements Among Competitors.


�     For example, in some cases the industry in which the violation occurred may no longer exist as a result of technological innovation.  It may still be in the public interest to secure penalties if the violation had been particularly egregious, even though there is no ongoing harm to the public.


� See my forthcoming Article, Creating Effective Competition Institutions: Ideas for Transitional Economies, for further discussion of these issues including the issues relating to educating the staff of competition agencies about competition concepts, investigating competition issues, establishing violations of competition laws and proposing effective remedies.  The Article is to be published in volume 5 of the asian pacific law and policy journal (forthcoming 2004).  
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